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WOLIN, DISTRICT JUDGE (sitting by designation)

In times when judicial resources are increasingly at a
prem um judicial patience with parties who obstruct rather than
assi st the prosecution of clains is put to the greater test.

Al t hough trial courts nust be cautious |est their concerns over
crowded dockets override considerations of fairness, in sone
cases courts cannot and should not tolerate parties' behavior.
This is such a case.

This is an action for breach of contract and tortious
interference with a contractual relationship. Before the Court
are notions of all defendants for summary judgnment under Fed. R
Cv. P. 56(c), or for dismssal under Fed. R Cv. P. 41(b) for
want of prosecution and violation of court rules and court
orders. For the reasons that follow, the Court will grant
defendants' notion and dismiss plaintiffs' conplaint with

prej udi ce.

. BACKGROUND

I n Decenber 1983, the Governnent of the Virgin |Islands
("the Governnent") and the Virgin Islands Port Authority ("VIPA")

each entered into turn-key contracts® with Rogge Gener al

' A "turn-key contract"” is a contract "in which the builder

agrees to conplete work of building and installation to point of
readi ness for occupancy." Black's Law Dictionary 1359 (5th ed.
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Contractors, G mb.h. ("Rogge") and Rogge General Caribbean
Construction Co., Inc. ("Rogge Caribbean”). Under the contracts,
Rogge and Rogge Cari bbean agreed to construct certain schools and
homes for the Governnent, and a seaport facility and airport for
VI PA. To secure paynent for these projects, the Governnent

pl aced in escrow for Rogge and Rogge Cari bbean over $54 nillion,
whi ch were the proceeds of bonds issued specifically to finance
the projects. Under the escrow agreenent, these funds could not
be rel eased without both parties' consent.

By June 1987, nearly three and one-half years after the
contract was awarded, Rogge and Rogge Cari bbean had not obtai ned
construction financing nor commenced construction of the projects
as required under the contracts. As a result of the delay and
inability to finance the projects, the Governnment and VI PA
initiated suit agai nst Rogge and Rogge Cari bbean ("the Rogge
action"), seeking a declaration that the contracts had been
breached and were invalid, and also a rel ease of the escrow
funds. Rogge and Rogge Cari bbean filed an answer and
countercl ai ns, contending that the Governnent and VI PA had
prevented the performance of and breached the agreenent. They
sought approximately $20 million in conpensatory damages.

Plaintiffs Ashley R Andrews ("Andrews"), a practicing

New York | awyer, and Ashley R Andrews, P.C., his lawfirm filed
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a notion to intervene in the Rogge action in August 1987,
claimng an interest in the suit based on several contracts they
had entered with Rogge. Andrews sought to uphold the validity of
the Turn-key contracts and protect his right to conm ssions and
fees to be paid by Rogge in installnents as the Turn-key
contracts were perforned. All parties opposed the notion, and it
was deni ed by Chief Judge Christian in Novenber 1987, who found
that Andrews did not have a sufficient interest in the outcone of
the suit. The Rogge action was subsequently settled by the
parties in Novenber 1988, and di sm ssed by the court on Decenber
2 of that year. The ruling denying Andrews' notion to intervene
was affirmed by the Third Crcuit in an unpublished deci sion
dat ed Decenber 16, 1988.

On Novenber 16, 1987, after the notion to intervene in
t he Rogge action was deni ed, Andrews commenced this |awsuit based
substantially on the sane contracts relied upon in the notion to
i ntervene. The conplaint contains four counts. Counts one and
four assert clains against the Governnent and the VIPA, and
counts two and three assert clains agai nst Rogge and Rogge
Cari bbean. Count one sought a declaratory judgnent that the
Turn-key contracts between Rogge and the Governnent and VI PA were
valid and enforceable. The second and third counts assert clains
agai nst Rogge and Rogge Cari bbean for breach of contract and for
paynment of services rendered. In the fourth count of the
conplaint, plaintiffs assert a claimagainst the Governnment and
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VIPA for tortious interference with their contractual
rel ati onship with Rogge, seeking conpensatory and punitive
damages. This count alleges that the Government intentionally
termnated its contracts with Rogge and Rogge Cari bbean for the
purpose of interfering with plaintiffs' agreenents w th Rogge.
Al'l the defendants filed notions in |ieu of answers.

In an order dated Decenber 28, 1987, after considering
a joint notion regardi ng Count Four by the Governnment and VI PA,
Chi ef Judge Christian granted the Governnent's request to strike
the punitive damages claimand to limt conpensatory damages to
$25,000 in accordance with the Virgin Islands Torts C ai m Act.
In that order, the court reserved decision on VIPA's request to

strike the punitive damages clai masserted against it.

On Decenber 29, 1987 Rogge and Rogge Caribbean filed a
notion to dismss or alternatively to stay the prosecution of
counts one, two and three. One day later, Andrews filed a notion
to consolidate his action with the Rogge action and sought to
sequester any settlenment funds that resulted in the Rogge action.
In a Menorandum and Order dated March 30, 1988, Chief Judge
Christian: (1) denied the notion to consolidate because of a
| ack of common issues, and so as not to delay resolution of the
Rogge action; (2) denied wthout prejudice the notion to
sequester the settlement funds as unsupported by plaintiffs
of fer of proof; (3) granted the notion to dismss the first claim
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substantially for the reasons that |eave to intervene was
previ ously denied; and (4) granted the notion to stay proceedi ngs
in the matter while the Rogge action was pendi ng.

Apparently pronpted by news of an inpending settl enent
between the parties, Andrews renewed the request to sequester
settlenment funds in the Rogge action in a nmotion filed on Cctober
31, 1988. On Novenber 2, 1988, Andrews additionally sought a
wit attaching those funds. Rogge, Rogge Cari bbean, the
Governnent, and VI PA all opposed Andrews' notions. After hearing
oral argunent, Chief Judge OBrien denied relief to Andrews in an
order dated Novenmber 15, 1988. Two weeks later, in an order
dat ed Novenber 29, 1988, Chief Judge O Brien vacated the stay of
proceedi ngs previously entered in this case. Soon thereafter, in
Decenber 1988, all defendants filed answers to Andrews'
conplaint. Rogge and Rogge Cari bbean additionally filed
count ercl ai ns.

From Novenber 29, 1988, the day that the stay in this
action was lifted, until July 4, 1990, plaintiffs took no
affirmati ve steps to nove their case forward. Not a single
docunment was requested by plaintiffs during this period, nor
interrogatory served, deposition noticed or pleading or notion
filed.

More than one year after the stay was lifted, on
Decenber 21, 1989, in an attenpt to pronpt sonme action on
plaintiffs' part, the Governnment and VIPA filed a joint notion
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for sunmary judgnment or alternatively to dism ss the action for
want of prosecution. A simlar joint notion for summary judgnent
or to dismss was filed by Rogge and Rogge Cari bbean in January
1990. The following facts formthe basis for the Court's
deci si on today.

On January 31, 1990, after plaintiffs failed to respond
to either of the outstanding notions within the tine prescribed
by court rule, the Governnent and VIPA filed a notion to deem
t heir outstandi ng unopposed noti on conceded. This notion was not
responded to by plaintiffs.

A Pre-trial Status/Settlenment Conference was held by
this Court on St. Thonmas on February 8, 1990, to expedite a
pronpt resolution of the outstanding notions and schedul e further
proceedings. Plaintiffs' principal counsel did not attend this
nmeeting, though neither plaintiffs nor their counsel notified the
Court that counsel would not be in attendance. Instead, the only
appearance on behalf of plaintiffs was that of their local Virgin
| sl ands counsel, who disclainmed any authority to act on behal f of
plaintiffs, and who appeared only for the purpose of seeking an
extension of tinme in which to reply to the defendants' notions.
Andrews, although he did not participate in the neeting, was
present outside the conference room and hence was well aware
that the neeting was schedul ed for that day.

At the neeting, the Court agreed to give plaintiffs a
21-day extension of tinme to respond to the defendants' notions,
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running fromthe date that the Case Managenent Order resulting
fromthe neeting was signed. As a result of giving all parties
an opportunity to comment on the order, the Case Managenent O der
was not signed until February 26, 1990. The order provided that
plaintiffs were to pay $1000 to counsel for the Governnent and

VI PA, and $1000 to counsel for Rogge and Rogge Cari bbean before
filing their response to the notions. These paynments were
ordered to rei nmburse defendants' counsel for having to make an
unnecessary trip to the Virgin Islands for a neeting that
plaintiffs knew woul d not be attended by their own counsel. The
courtesy of a sinple tel ephone call would have prevented this
waste of everyone's tine. Under the Order of February 26,
plaintiffs response was due on March 19, 1990, nearly forty days
after the status conference was held. Al though defendants’
notion to deemtheir summary judgnent notions conceded was deni ed
in the order, plaintiffs were specifically warned in that order
that should they fail to conmply with its terns, the Court would
again entertain defendants' notion.

Additionally, the February 26th O der required
plaintiffs to provide the Court with a typed translation of an
i1l egible handwitten contract. That contract fornms an essenti al
part of plaintiffs' clains, and was necessary to a disposition of
t he pendi ng summary judgnent notion. The translation was to be
certified as correct by Andrews. As of the date of this opinion,
plaintiff has not conplied with this court order.
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Meanwhi |l e, plaintiffs' principal counsel, froma New
York law firm filed a notion on March 16, 1990 to withdraw from
representation. He additionally sought a declaration recognizing
the validity of common | aw and statutory liens for fees incurred
in connection with this case. Supporting exhibits for this
notion fully docunment Andrews' recalcitrance and contunmaci ous
behavi or even as to his own counsel. The exhibits consist of
correspondence between counsel and Andrews that is replete with
Andrews' failure to pay counsel fees, sone due for over one year
(Motion of Norman Roy Gutman to Wthdraw as Counsel, Ex. C, E,
H); Andrews' consistent failure to comunicate with counsel (id.
Ex. H J, K); broken appointments with counsel? (id., Ex. H); and
a conplete failure on Andrews' part to provide counsel wth
docunents and ot her evidence necessary to prosecute his clains.
Id., Ex. J.

As a result of his frustration and in an effort to
mnimze his | osses, counsel thus sought to be relieved fromhis
representation of plaintiffs. The Court granted counsel's notion
on May 14, 1990. Although it was not until that date that

counsel was formally withdrawn, in fact, Andrews had sent a

2 lronically, in one letter Andrews explained his failure

to mai ntain schedul ed appoi ntnents with counsel concerning
l[itigation of his own clains by stating that he was in court
representing his clients. Mtion to Wthdraw as Counsel, Ex. G
Anot her excuse was that Andrews was out of the country and could
not be reached. 1d., Ex. F, J, K
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| etter to counsel on February 16, 1990, advising counsel to
"cease and desist fromrendering any further |egal services in
any capacity" in this action. 1d., Ex. N Thus, to the extent
that there nmay be a question, and the Court does not find that
there is, as to whether Andrews or his counsel was to blanme for
any failure to prosecute Andrews' clains up to this point in
time, it is beyond question that blanme cannot be placed on anyone
but Andrews for events that occurred after February 16, 1990.

Counsel for Rogge and Rogge Cari bbean inforned the
Court that he received a paynent of $1000 on March 22, 1990,
three days |ater than was required by the Case Managenent O der
Letter of March 22, 1990 fromBarry R Fischer to Judge Al fred M
Wlin. On that sane date, this Court was informed by counsel for
t he Governnent and VIPA that neither a response nor paynent of
$1000 was received fromplaintiffs. Letter of March 22, 1990
fromCarl G Roberts to Judge Alfred M Wlin. Counsel again
requested that the action be dism ssed for want of prosecution.

1 d.

On April 16, 1990, nearly one nonth after the Case
Managenent Order required plaintiffs to serve a response to the
def endants' notions, plaintiffs' filed yet another notion for an
extension of tinme in which to file a response. Letter of Apri
16, 1990 from Ray Beckernman to Judge Alfred M Wlin. This tine
t hey sought six additional weeks. In a cover letter to the Court
fromplaintiffs' recently retained counsel, counsel "respectfully
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request[ed] an extension of time to enable [hin] to reviewthe
file, consult with predecessor counsel and co-counsel, apply for

adm ssion to the Court, and prepare, serve, and file opposition

papers.” Al defendants opposed this request, as their notions
had gone unanswered for over four nonths. |In their opposition
papers, the Governnent and VIPA stated that they still had not

recei ved the $1000 paynment due to themon March 19, 1990 under
t he Case Managenent Order

After considering plaintiffs' request for another
extension of tinme, this Court entered an order on May 9, 1990
requiring plaintiffs to file any opposition to the outstanding
notions no later than May 31, 1990. This extension, if neasured
fromthe date of the request, April 16, 1990, constituted a
period of time |onger than the six weeks requested. The Court
further ordered plaintiffs to pay VIPA $1000, as earlier ordered
on February 26, 1990, no later than May 16, 1990. Lastly, the
Court ordered that in the event that paynent was not nade on
time, the notions would be considered unopposed and granted in
favor of defendants.

Paynment was nmade by Andrews in conpliance with the My
9, 1990 order. Letter of June 14, 1990 from Carl G Roberts to
Judge Alfred M Wlin. Andrews' response to the notions for
summary judgnent and dismssal for failure to prosecute, filed on
May 31, 1990, however, was totally inadequate. Filed with the
Court was an "affidavit" of Ashley R Andrews that consists for
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the nost part of a reiteration of the conclusory allegations in
the conplaint. The "affidavit” also contains, by way of excuse,
unsubstantiated statenents placing total blanme for the delays and
viol ations of court orders on plaintiffs' former counsel.
Affidavit of Ashley R Andrews, dated May 29, 1990, Y 6, 8, 32.
"Supporting” the "affidavit" are copies of docunents, nost of

whi ch were already submitted to the Court by defendants five
nonths earlier in support of their notions for summary judgnent
and dism ssal. Noticeably absent fromplaintiffs' response to
the notion, as required by Virgin Islands District Court Local
Rule 6(f), is a "[b]Jrief[ ] . . . contain[ing] a concise
statenent of reasons in opposition to the notion, and a citation
of authorities upon which the respondent relies."?

In brief, the Court and defendants were subjected to a
continuing pattern of delay and inadequate attention to this case
on the part of plaintiffs. As quoted above, the | ast extension
of tinme was specifically requested so that plaintiffs' new
counsel could review the file and prepare and serve proper
opposi tion papers. See Letter of April 16, 1990 from Ray

Beckerman to Judge Alfred M Wlin. Counsel had nore tine than

® Local Rule 6(i) provides that "[u] pon failure of

respondent to file a response and brief in opposition to the
notion, the court may treat the notion as conceded and render
whatever relief is asked for in the notion." (enphasis added).
For reasons explained later in this opinion, the court chooses
not to invoke this Rule, but rather will dism ss the action under
Fed. R Cv. P. 41(b).
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was requested to prepare a response to the notions. Yet nothing
approaching a proper response to notions for sunmary judgnent and
di sm ssal was submitted by plaintiffs or counsel. |Instead, only
a conclusory affidavit ending with a plea for yet one nore chance

to nove this case forward was subnmitted to the Court.?

4 While this notion was pending, on July 4, 1990,

plaintiffs served on Rogge and Rogge Cari bbean a request for
docunents. This represents the first affirmative act undertaken
by plaintiffs in this action since Novenber 1988. On the

def endants' objection to the request as unduly broad and
burdensone, plaintiffs filed a notion with this court on July 25,
1990 seeking to strike Rogge's and Rogge Cari bbean's answer "for

failure to conply with discovery." As a result of today's
decision, plaintiffs' recent notion is noot and wll be
di sm ssed.
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1. DI SCUSSI ON

A. The Applicable Law

Rul e 41(b) of the Federal Rules of Civil Procedure

provides, in relevant part:

For failure of the plaintiff to prosecute or

to conply with these rules or any order of

court, a defendant nmay nove for dism ssal of

an action or of any claimagainst the

def endant .
Fed. R Cv. P. 41(b). To dismss a conplaint wwth prejudice as
a sanction for dilatory conduct is a "drastic" neasure "reserved

for conparable cases.”" Poulis v. State FarmFire and Cas. Co.,

747 F.2d 863, 867-68 (3d Cir. 1984). Nevertheless, as the
Suprene Court has stated,

the nost severe in the spectrum of sanctions
provi ded by statute or rule nust be avail able
to the district court in appropriate cases,
not nerely to penalize those whose conduct
may be deened to warrant such a sanction, but
to deter those who m ght be tenpted to such
conduct in the absence of such a deterrent.

Nati onal Hockey League v. Metropolitan Hockey Cub, Inc., 427

US 639, 643, 96 S. . 2778, 2781 (1976).
A district court's decision to invoke this sanction is

di scretionary. Scarborough v. Eubanks, 747 F.2d 871, 875 (3d

Cir. 1984) (applying abuse of discretion standard of review). In
deci di ng defendants' notion to dismss plaintiffs' conplaint for
want of prosecution pursuant to Fed. R CGv. P. 41(b), this Court
must wei gh and bal ance the six factors provided by the Third

Circuit in Poulis. Scarborough, 747 F.2d 871 (applying Poulis
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test to Rule 41(b) dismissal). Those factors are:

(1) the extent of the party's personal
responsibility; (2) the prejudice to the
adversary caused by the failure to neet
schedul i ng orders and respond to di scovery;
(3) a history of dilatoriness; (4) whether
t he conduct of the party or the attorney was
willful or in bad faith; (5) the

ef fecti veness of sanctions other than

di smi ssal, which entails an anal ysis of
alternative sanctions; and (6) the
nmeritoriousness of the claimor defense.

Poulis, 747 F.2d at 868. The Court need not find that all of the
Poulis factors wei gh agai nst the opposing party to find that

dismssal is warranted. Hi cks v. Feeney, 850 F.2d 152, 156 (3d

Cr. 1988), cert. denied, us _ , 109 S. &. 786 (1989).
Before deciding a notion to sanction a party with

di sm ssal, the Court nust ensure that the party agai nst whomit

I s being sought has actual notice of the notion. Dunbar v.

Triangle Lunber & Supply Co., 816 F.2d 126, 129 (3d Cir. 1987).

The purpose of this requirenent is to ensure that parties are
gi ven an opportunity to defend thensel ves agai nst the

consequences of their attorney's msconduct. Curtis T. Bedwell &

Sons v. International Fidelity Ins. Co., 843 F.2d 683, 693 n. 19

(3d Gr. 1988). It is beyond contention that plaintiffs were

fully aware that this notion was pendi ng.

The court will address each Poulis factor separately.
B. Application of the Poulis Factors
1. Andrews' Personal Responsibility
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The Court finds that Andrews is primarily responsible
for the repeated violations of court rules and court orders that
have occurred in this action. Any argument that plaintiffs
counsel is responsible in any significant way for this conduct is
totally unsupported in the record. To the contrary, the record
i ndi cates that Andrews had treated his own counsel with as little
respect as he has treated everyone else involved in this case.

Mor eover, Andrews term nated his relationship with counsel on
February 16, 1990. Mdtion of Norman Roy Grutrman to Wthdraw as
Counsel, Ex. N (Letter of February 16, 1990 from Ashley R
Andrews to Norman Roy G utman di smssing G utnman as counsel).
Because nost of the behavior on which the Court bases its

deci sion occurred after that date, it will not linger long on the
argunent that plaintiff is not to blane.

Significant to the Court's finding is the fact that
plaintiff Andrews is a practicing New York |awer; the other
plaintiff in this case is Andrews' law firm Thus, unlike
plaintiffs in nost cases, Andrews cannot claimthat he is
I gnorant of the basic precepts of |legal practice. H's
transgressions had little to do with any intricacy of |ocal
practice or law. For the nost part, the delays and viol ations of
court orders resulted froma callous disregard for the Court's
authority to inpose deadlines on the parties before it.

This Court required plaintiffs, not their counsel, to
pay counsel fees to defendants for the failure to notify them or
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the Court that plaintiffs were not prepared to attend the
February 8, 1990 Status/Settlement Conference in the Virgin

| sl ands. See Order of February 26, 1990. The sanction was based
on a finding that the failure to extend this basic courtesy was
the fault of plaintiffs, not their counsel. Although, as later
reveal ed, plaintiffs' relationship with their counsel had eroded
considerably by this time, this is not a case in which hel pl ess
plaintiffs were unaware that they were abandoned by their | awer.
First, if an abandonnent occurred, it was plaintiffs' abandonnent
of their counsel. Second, Andrews knew of the neeting, as

evi denced by his physical presence in the courthouse that day.
Know ng that all was not well between himand his counsel, and
knowi ng that he was not otherw se prepared to attend the
conference, Andrews neverthel ess made no effort to informthe
other parties and the Court of those facts.

On the day of the Status Conference, plaintiffs
response to outstanding notions was already | ong overdue.
Nevert hel ess, on February 26, 1990, despite plaintiffs' conduct
with respect to the conference, the Court issued a Case
Managenment Order that granted an extension of nearly forty
addi tional days fromthe date of the conference to file the
al ready overdue response. Plaintiffs did not conply in a tinely
manner with any aspect of this order. Despite being granted an
addi tional opportunity to get this litigation on track,
plaintiffs have failed to take this Court or this case seriously.
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2. Prejudice to Opponents

"Prejudice" under the Poulis test does not refer to

"irrenedi abl e harm Curtis T. Bedwell, 843 F.2d at 693.

Rather, it can consist of the extra costs of repeated del ays and
filing of notions necessitated by the inproper behavior on the
part of plaintiffs. 1d. at 693-94; Poulis, 747 F.2d at 868.

The continual failure of plaintiffs to prosecute their
clains or cooperate and conply with court orders has put an
unnecessary burden on defendants, as well as on the Court. The
present notion to dismss for failure to prosecute, filed nore
than one year after a stay of proceedings was |lifted, was
pronpted by plaintiffs' failure to take even one step to nove
this case forward. Defendants filed their notions in an attenpt
to force action on plaintiffs' part. Yet it took plaintiffs five
nmont hs, after repeated efforts by defendants in the form of
t el ephone calls, letters to the Court and additional notions
seeking to have the notions for sunmary judgnment deened conceded,
and several court orders, before plaintiffs finally submtted
papers to this Court in response to those notions. Those papers
were whol ly i nadequate. G ven the great length of tine in which
to prepare them this Court finds this behavior inexcusable. The
Court finds that defendants were prejudiced in the sense that
they were unnecessarily forced to incur costs in an effort to

conpel plaintiffs to conply with basic procedural requirenents.
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3. Hi story of Dilatoriness

As pointed out in Curtis T. Bedwell, "[i]n Poulis, one

failure to answer interrogatories and a failure to file a pre-
trial statenent were sufficient to support a dismssal." 843
F.2d at 694. This Court finds that plaintiffs' conduct in this
case was far nore egregious than occurred in Poulis. Nunerous
time deadlines were ignored and other court orders were viol ated.
Plaintiffs sole conpliance with a tine [imt set by this court--
the final May 31, 1990 deadline for filing a response--was narked
by a failure to conply with court rules governing the contents of
that response. The pattern of delay and disregard for court-

I nposed tine limts that has occurred in this case displays a

clear history of dilatoriness.

4. WIIfulness or Bad Faith

Throughout this litigation, Andrews has not offered any
pl ausi bl e reason for his failure to conply with this Court's
orders. As a practicing attorney, he knows or should know t hat
court orders cannot sinply be ignored. Yet he has repeatedly
denonstrated an unwi |l lingness to prosecute his clainms on any
schedul e other than his own. This Court cannot hel p but concl ude
that Andrews, in bad faith, took wongful advantage of the

Court's patience.

5. Alternative Sanctions
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Under the fifth Poulis factor, the Court nust consider
the effectiveness of sanctions |ess drastic than di sm ssal.

The Court has already assessed attorney fees against
plaintiffs as a result of their failure to notify the Court and
def endants that they were unprepared to attend the Status
Conference held on February 8, 1990. Even this order was not
conplied with by plaintiffs. It took the issuance of a second
order on May 9, 1990 directing plaintiffs to pay the previously-
assessed fees under threat of dism ssal before plaintiff
conplied. |If plaintiffs will not conply voluntarily with even a
sanction order, the Court finds it unlikely that further nonetary
sanctions would deter plaintiffs' unwillingness to conply with
future court orders.

Were the Court to inpose the defendants' full costs on
plaintiffs for all of the delays and unnecessary effort of their
attorneys caused by plaintiffs, as would be fair, the anount
woul d probably result in an effective dism ssal of this case.
Gven the trouble it took to enforce a sanction of $2000, and the
| i kel i hood that future abuses can be expected, the Court is
unwilling to test plaintiffs' inclination to pay a nuch greater
sum

In general, a sanction should be directed toward the
particul ar abuse that has occurred. Here, because plaintiffs
have unjustifiably del ayed resolution of outstanding summary
j udgment and di sm ssal notions by failing to respond in the
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requi red manner, the natural sanction would be to deemthe
noti ons conceded, as provided by court rule, see footnote 3,
supra, and as requested by defendants in separate notions. That
sanction, however, would be no I ess harsh than to dism ss the
conplaint under Fed. R Cv. P. 41(b) for failure to prosecute
and conply with court rules and orders.

Alternatively, the Court could decide the summary
j udgnent notion on the basis of the record as it stands. The
Court acknow edges that to do so despite plaintiffs' inadequate
response and | ack of discovery, however, would be tantanount to a
dism ssal. Hence, deciding the sunmary judgnent notions on the
merits would be no | ess of a sanction than dism ssing for want of

prosecution.

6. Meritoriousness of the dains

The standard under which this factor is determned is
that of a dismssal for failure to state a claimon which relief
can be granted: "Aclaim. . . will be deenmed neritorious when
the allegations of the pleadings, if established at trial, would

support recovery by plaintiff. Poulis, 747 F.2d at 869-
70. Under a strict reading of this standard, nost if not all of
plaintiffs' clains are "neritorious.” Thus, this factor does not

wei gh agai nst plaintiffs.

7. Sunmary of the Poulis Factors
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The Court finds that the first five factors all weigh
in favor of dism ssal. The sixth factor does not. Wi ghing nost
heavily against plaintiffs is the finding that Andrews personally
bears substantial responsibility for nost of the dilatory and
recal citrant behavior on which this decision rests. Especially
conpelling is the fact that not only is the party hinself
responsi bl e, but that party--Andrews--is a practicing attorney,
of whom a hi gher standard of conduct is expected.

Contenpl ating the resolution of these notions, the
Court was initially inclined to decide the sumary judgnent
notions on the nerits. Based on the support tendered by
def endants and the patent inadequacy of plaintiffs' opposition,
the Court was disposed to grant the notions. Normally, however,
when a plaintiff has done little or no discovery, courts are
reluctant to grant sunmary judgnent. Neverthel ess, given
plaintiffs' pattern of obstinance and delay up to this point, the
Court woul d have been wholly justified in deciding the notions on
that basis. Alternatively, the Court could have deened the
noti ons conceded pursuant to Local Rule 6(i) for failure to
properly respond to the notions. See footnote 3, supra.

The advantage of dismissal in this case is that it nore
clearly explains the basis for the Court's action. |If the
deterrence purpose of the sanction of dismssal is to have an
effect on others as well as plaintiffs in this case, courts nust

be willing to expressly invoke it. National Hockey Leaque, 427
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US at 643, 96 S. . at 2681; Curtis T. Bedwell, 843 F.2d at

696. Al though the Court could appropriately dispose of this case
under principles of summary judgnent, to do so would obscure a
substanti al inpetus behind the court's decision--to sanction
plaintiffs for their conduct.

Arguably, if the Court were to continue to inpose
| esser sanctions and to threaten plaintiffs with dismssal, this
case m ght possibly nove forward. Federal District Court,
however, is not a |itigant day-care center. Managing a ful
docket is difficult enough for the Court without its having to
nonitor every nove made by an attorney plaintiff who has already
been given too nmany opportunities to avoid disnm ssal under Fed.
R Cv. P. 41(b). The Court therefore finds that the inposition

of | esser sanctions would be neither just nor workable.

11, CONCLUSI ON

For the preceding reasons, the Court will grant
defendants' notion to dism ss for want of prosecution and
violation of court orders pursuant to Fed. R GCv. P. 41(b).

An appropriate order is attached.

Dat ed: August , 1990

ALFRED M WOLI N, U.S. D J.
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